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[4110-35] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Health Care Financing Administration 
[42 CFR Parts 448 and 450] 
MEDICAL ASSISTANCE PROGRAM 
Office of Child Support Enforcement 
[45 CFR Parts 301, 302, 304, and 306] 
CHILD SUPPORT ENFORCEMENT PROGRAM 


Assignment of Benefits; Collection of Medical 
Support and Payments 


AGENCIES: Health Care Financing 
Administration (HCFA) and Office of 
Child Support Enforcement (OCSE), 
HEW. 


ACTIONS: Proposed rules. 


SUMMARY: The Department pro- 
poses new rules authorizing the States 
to require medicaid applicants and re- 
cipients, as a condition of eligibility, to 
assign to the State their rights to 
medical support or other third-party 
payments for medical care. State med- 
icaid agencies could make agreements 
with other agencies (including State 
child support enforcement agencies) 
for assistance in collecting on third- 
party liability. The proposed rule 
would also prohibit Federal payments 
for medical assistance furnished to a 
medicaid recipient who is covered by a 
private health insurance policy having 
a ‘“‘Medicaid Exclusion” clause. The 
rule implements section 11 of the 
Medicare-Medicaid Anti-Fraud and 
Abuse Amendments of 1977 (Pub. L. 
95-142). 


DATE: Closing date for receipt of 
comments: October 30, 1978. 


ADDRESS: Address comments in writ- 
ing to: Department of Health, Educa- 
tion, and Welfare, P.O. Box 23526, 
Washington, D.C. 20024. Agencies and 
organizations are requested to submit 
their comments in duplicate. Please 
refer to file code MMB-233-P. Com- 
ments will be available for public in- 
spection, beginning 2 weeks from 
today, in room 5231 of the Depart- 
ment’s offices at 330 C Street SW., 
Washington, D.C. 20201, on Monday 
through Friday of each week from 
8:30 a.m. to 5 p.m., 202-245-0950. 


FOR FURTHER INFORMATION: 


For OCSE: Ms. Suzanne Duval, 202- 
472-4510. 


For HCFA: Mr. Arthur J. Muller, 
202-245-0384. 


SUPPLEMENTARY INFORMATION: 
Section 11 of Pub. L. 95-142 added a 
new section 1912 to the Social Security 
Act, authorizing State medicaid agen- 
cies to take new measures to collect 
from third parties who are legally obli- 
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gated to pay for medical care which a 
person has received under medicaid. 
First: States may require individuals, 
as a condition of eligibility for medical 
assistance, to assign to the State their 
rights to any medical support or other 
payments for medical care, and to co- 
operate with the State in establishing 
paternity and obtaining third-party 
payments. In addition, State medicaid 
agencies may make cooperative ar- 
rangements with State child support 
enforcement agencies and other ap- 
propriate agencies, courts, and law en- 
forcement officials to assist in making 
collections. 

Section 11 also amends title XIX of 
the Social Security Act by prohibiting 
Federal matching of a State’s medic- 
aid payment in any case where a pri- 
vate insurer would have been liable to 
pay for the care except that the insur- 
ance contract provides that this liabili- 
ty is modified or inapplicable when 
the individual is eligible for medicaid. 

These proposed rules: (1) Specify re- 
quirements State medicaid agencies 
must meet if they implement these 
provisions; (2) provide the conditions 
under which title IV-D agencies may 
perform medical support collection 
functions; and (3) incorporate the pro- 
hibition against payments where pri- 
vate insurer liability exists. The pro- 
posed rules also make editorial revi- 
sions in the existing regulation on 
third-party liability, 42 CFR 450.31. 

The proposed rules were prepared 
jointly by HCFA and OCSE. The rules 
applying to medicaid agencies are con- 
tained in 42 CFR parts 448 and 450; 
those for child support enforcement 
agencies in 45 CFR parts 301, 302, 304, 
and 306. 


MaJor PROVISIONS 
1. PRIVATE INSURER LIABILITY 


The proposed regulation defines 
“private insurer’ (§ 450.31(b)(2)) to in- 
clude commercial companies, prepaid 
plans, and organizations that adminis- 
ter insurance plans for others (e.g., for 
unions or professional groups). Section 
450.31(¢)(3) prohibits Federal finan- 
cial participation in State payments if 
private insurer liability would exist 
but for a “Medicaid Exclusion”’ clause. 


2. ASSIGNMENT OF RIGHTS TO PAYMENT 


A new § 450.32 provides that a State 
may, in granting or continuing eligibil- 
ity for medical assistance, require an 
individual to assign to the State his 
rights to medical care support or pay- 
ment. The required assignment would 
include the rights to third-party sup- 
port held by the individual’s children 
or any other person for whom the in- 
dividual has legal authority to make 
an assignment. The rights that must 
be assigned are those to medical sup- 
port under an order of a court or ad- 


ministrative agency and to any pay- 
ments for which a third party is liable. 
The most common example of the 
latter are the rights of a beneficiary 
under a health insurance program. 

The regulation permits the assign- 
ment to be accomplished either auto- 
matically by operation of a State law 
or by an individually executed assign- 
ment. For ease of administration, we 
encourage use of the former method, 
provided the medicaid applicant or re- 
cipient is advised of the terms and con- 
sequences of the State law. 


3. COOPERATION BY MEDICAID RECIPIENT 


If the State medicaid agency re- 
quires an assignment of rights to 
third-party liability, the statute also 
authorizes it to require that the med- 
icaid recipient cooperate with the 
State in establishing paternity for a 
child born out of wedlock and in ob- 
taining third-party support and pay- 
ments, unless the State agency, in ac- 
cordance with standards set by HEW, 
finds there is good cause not to coop- 
erate. The standards for finding good 
cause must consider the best interests 
of the individuals involved. Thus, sec- 
tion 11 is nearly identical to section 
402(a)(26) of the Social Security Act, 
pertaining to the aid to families with 
dependent children (AFDC) program. 
We believe that having as much uni- 
formity as possible in -implementing 
similar statutory provisions will assist 
the States in administering these pro- 
grams efficiently and_ effectively. 
Therefore, the proposed rule follows 
the existing OCSE and AFDC regula- 
tions on the required elements of co- 
operation and the basis for a finding 
of good cause not to cooperate. (See 45 
CFR 232.12 and 232.13.) 

The proposed requirements for coop- 
eration include providing relevant in- 
formation and evidence, appearing as 
a witness in judicial or administrative 
proceedings, and paying to the State 
any third-party liability payments cov- 
ered by the assignment. 


4. WAIVER OF COOPERATION FOR GOOD 
CAUSE 


The State medicaid agency is re- 
sponsible for determining whether 
good cause exists for refusing to coop- 
erate. However, eligibility for medicaid 
is oased, in many cases, on eligibility 
for AFDC. Moreover, the assignment 
of rights to third-party liability and 
the obligation to cooperate are manda- 
tory features of State AFDC plans. 
Therefore, those cases arising under . 
medicaid dealing with an absent par- 
ent’s liability for the medical care of a 
child will typically involve the same 
individuals, issues, and facts that arise 
under AFDC. Consequently, we are 
proposing that if the State agency 
which administers AFDC has made a 
determination that good cause exists, 
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or does not exist, for refusing to coop- 
erate with respect to AFDC, that de- 
termination will be adopted by the 
State medicaid agency. In addition, for 
any other cases dealing with establish- 
ing paternity or obtaining medical 
care support and payments for a child, 
the State medicaid agency would make 
a determination based on the factors 


and considerations established by the- 


AFDC regulation at 45 CFR 232.13 (e) 
and (g). That regulation specifies that 
good cause not to cooperate exists if 
the cooperation is reasonable antici- 
pated to result in physical or emotion- 
al harm to the child for whom support 
is sought, to the child’s mother or toa 
caretaker relative with whom the 
child is living. A finding of good cause 
may also be made if the child was con- 
ceived as a result of rape or incest, if 
-legal proceedings for adoption are 
pending, or if the question whether to 
place the child for adoption is under 
active consideration. 
The AFDC regulation became effec- 
tive on March 17, 1978, but public 
_ comments and suggestions were invit- 
ed until June 15, 1978 (see 43 FR 2170, 
Jan. 16, 1978). Since the procedures 
and standards for medicaid determina- 
tions are to conform to those for 
AFDC, this medicaid regulation will be 
revised, as necessary, to reflect any 
changes in.the AFDC regulation as a 
result of public comments. 

The good cause standards set forth 
in the AFDC regulation do not address 
cases other than those dealing with es- 
tablishing paternity or collecting on 
an absent parent’s liability. The most 
apparent example of such a case 
would be the third party liability of an 
estranged spouse: The proposed regu- 
lation sets forth good cause standards 
for this type of case which are compa- 
‘ rable to those specified in the AFDC 
regulations. The State medicaid 
agency would have to find that requir- 
ing cooperation was against the best 
interests of the medicaid recipient (or 
other person for whom the medicaid 
recipient . had authority to assign 
rights to third-party liability). Such a 
finding would have to be based on a 
reasonable anticipation that coopera- 
tion would lead to a reprisal and would 
result in physical or emotional harm 
to the recipient (or other person). 

The proposed regulation also sets 
forth in broad terms the procedures 
which a State agency must use in 
waiving the requirements for coopera- 
tion. These include informing the 
medicaid applicant or recipient, prior 
to requiring cooperation, of the oppor- 
tunity to claim good cause and advis- 
ing him of the grounds for making 
such a claim and the evidence needed 
to support a determination of good 
cause. The State agency would have to 
resolve a claim of good cause as 
promptly as possible, including under- 
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taking any necessary investigation 
into the facts raised by the applicant 
or recipient. 

The proposed rule requires the State 
agency to furnish medicaid services to 
an applicant or recipient, pending 
final resolution of the question wheth- 
er a waiver of cooperation should be 
granted, if the applicant or recipient 
meets all other eligibility require- 
ments and has submitted the evidence 
requested by the State in order to de- 
termine good cause. This policy pro- 
tects the rights of a current medicaid 
recipient and conforms to Department 
policy in other programs regarding the 
treatment of applicants for assistance. 
(See the AFDC regulation at 45 CFR 
232.13(j).) We believe it will also pro- 
mote an expeditious determination by 
the State. 

The proposed rule sets a high stand- 
ard for the State agency’s determina- 
tion that good cause exists. This re- 
flects our view that cooperation 
should be excused only in those cases 
where there is a clear and substantial 
potential for harm. 


5. PROTECTION OF RECIPIENTS’ RIGHTS 


Sections 450.32 (e) and (f) are pro- 
posed in order to deal with two con- 
cerns of Congress, as expressed in the 
Conference Committee report on Pub. 
L. 95-142. (See H. Rept. 95-673, p. 45.) 
Paragraph (e) provides for immediate 
restoration to the individual of his 
future rights to third party support or 
payment whenever his medicaid eligi- 
bility terminates. Although the regula- 
tion leaves the particular method of 
restoration to the State, this must be 
done without requiring a great deal of 
time or paperwork or other burden- 
some procedures from the recipient. 
Paragraph (f) requires that any infor- 
mation about the individual obtained 
by the State agency in the course of 
its third party liability activities must 
be safeguarded in accordance with ex- 
isting medicaid regulations. 


6. INTERAGENCY COOPERATION 


A new §450.33 contains require- 
ments applicable to State medicaid 
agencies that wish to make agree- 
ments for collection of assigned bene- 
fits with other agencies in their own 
States or in other States, with courts 
or with law enforcement officials. Al- 
though the statute speaks of ‘‘arrange- 
ment,” the proposed regulation calls 
for written agreements. We believe 
this is essential both for a clear under- 
standing of the agencies’ respective ob- 
ligations and to avoid duplication in 
collection efforts. 

We expect that, except in unusual 
circumstances, the State title XIX 
medicaid agency wili enter into a coop- 
erative agreement with the State IV-D 
agency for the purpose of the enforce- 
ment of medical support obligations 
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by absent parents. The Conference 
Committee report on Pub. L. 95-142 
states ‘‘* * * the title IV part D agency 
should be used to the maximum 
extent feasible. It is not intended that 
the title XIX agencies establish new 
and separate systems for collection 
and enforcement of support from 
absent parents for medical care apart 
from child support enforcement pro- 
grams which are already established in 

tates under provisions of part D of 
title IV, since doing so would foster 
duplication of effort, unnecessary ex- 
pense, and administrative complexity.” 
(See H. Rept. 95-673, p. 45.) 

The regulation sets minimum stand- 
ards for what must be included in 
agreements: cases to be referred, who 
will set priorities for collection efforts, 
how this will be done, who will make 
collections, and how the medicaid 
agency will reimburse the other 
agency. If the agreement is with a 
State title IV-D agency, the State 
medicaid agency must agree to reim- 
burse in full for all the activities of 
the IV-D agency carried out under the 
agreement. 

Agreements with the title IV-D 
agency must restrict referrals to cases 
involving absent parents, since the De- 
partment believes this restriction is 
necessary to maintain the IV-D agen- 
cy’s efficiency in performing its prima- 
ry function of child support collection. 
The collection of any other third 
party obligations must be undertaken 
by the State medicaid agency or by an- 
other agency with which it has a coop- 
erative agreement. 


7. INCENTIVE PAYMENTS 


Section 450.33(d) contains rules for 
making incentive payments to political 
subdivisions of the State or of other 
States that collect support and pay- 
ments. The statute authorizes a pay- 
ment up to 15 percent of the amount 
collected, to be paid from the share of 
the collection due the Federal Govern- 
ment. 

The allocation of these incentive 
payments will ke made in accordance 
with existing OCSE instructions for 
allocating incentive payments for 
child support collections, as set forth 
in OCSE action transmittal, OCSE 
AT-76-23. These instructions provide 
that in intrastate cases, all the incen- 
tive payment shall be made to the po- 
litical subdivision that makes the col- 
lection. For interstate cases, all of the 
incentive payment shall be made to 
the jurisdiction that makes the collec- 
tion. In those cases where more than 
one jurisdiction directly assisted with 
the collection, the allocation of the in- 
centive payment must be agreed upon 
by the jurisdiction involved. 

Section 450.33(e) specifies that, from 
the amount collected, the State 
agency will keep an amount equal to 
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its medical assistance expenditure for 
the individual, will pay the Federal 
Government its share (less any incen- 
tive payment), and pay any remaining 
amount to the individual. 


8. USE OF CHILD SUPPORT ENFORCEMENT 
, AGENCIES 


The child support enforcement pro- 
gram under title IV-D of the Act was 
established for the purpose of assist- 
ing .States with the enforcement of 
support obligations owed by absent 
parents to their children. Current IV- 
D program regulations do not permit 
State_IV-D agencies to enforce and 
collect support obligations other than 
cash payments for child support. 
These proposed regulations would au- 
thorize the State IV-D agency to assist 
the medical support program under a 
cooperative agreement with the State 
title XIX agency. The statutory au- 
thority to issue these regulations is 
section 452¢a)(1) of the Act, which 
provides that the Secretary shall es- 
tablish the necessary standards to 
assure an effective child support pro- 
gram, and section 454(13) which re- 
quires compliance by the States with 
standards that are necessary for an ef- 
fective program. Further, as noted 
above, section 1912(a)(2) of the Act 
permits the title XIX agency to enter 
into cooperative agreements with ap- 
propriate State agencies, including the 
State IV—D agency, for the purpose of 
enforcing medical support obligations 
by or through absent parents. If the 
IV-D agency does enter into an agree- 
ment with the medicaid agency, the 
IV-D agency must be able to assure, 
that there will be no decrease in child 
support enforcement activities under 
title IV-D, as a result of its new re- 
sponsibilities under the medical sup- 
port enforcement program. The IV-D 
agency must obtain additional person- 
nel and resources to carry out these 
new responsibilities. We are very con- 
cerned about the possibility that IV-D 
resources will be diluted and will be 
monitoring these activities closely to 
see that the medical support program 
does not diminish the primary IV-D 
function of collecting child support. In 
the event that a serious problem 
arises, we will consider adopting an ap- 
propriate enforcement mechanism. 

As part of this proposal, OCSE also 
proposes to amend current IV-D regu- 
lations to require the IV-D agency, in 
certain cases, to seek health insurance 
coverage as part of an obligation for 
child support. This provision should 
Significantly increase the availability 
of third party health insurance cover- 
age to families receiving cash assist- 
ance and reduce medical assistance 
payments. This proposal would amend 
§302.31 to allow the State IV-D 
agency to seek to include health insur- 
ance coverage as part of a child sup- 
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port obligation when the cost of the 
insurance does not reduce the amount 
that the absent parent must pay to 
child support by more than 10 per- 


cent. Comments are specifically solicit-. 


ed that address the need for this pro- 
vision and the accompanying 10 per- 
cent limitation. 


Je are pro in y cae 
We are proposing that a new para- +, na as follows: 


graph (e) be added to § 302.50 which 
would prohibit under the IV-D pro- 
gram the use of payments assigned 
under 45 CFR 231.11 for the purpose 
of medical support unless there is:a 
court order specifying an amount for 
medical support. We believe no valid 
purpose can be served by allowing 
States to transfer payments made to 
offset cash assistance provided under 
the aid to families with dependent 
children program to another Federal- 
State program providing medical as- 
sistance under the medicaid title XIX 
program. 

The proposal will also amend cur- 
rent regulations by adding a new part 
306 specifying the requirements that 
must be included as part of a coopera- 
tive agreement entered into by the 
State IV-D agency with the State title 
XIX agency for the purpose of imple- 
menting section 11 of Pub. L. 95-142. 

A. 42 CFR Part 448 is amended as 
set forth below: 

1. Section 448.1 is amended by revis- 
ing paragraph (e) to read as follows: 


§ 448.1 State plan requirements and op- 
tions for coverage under the medical 
assistance program. 


* * * * * 


(e) Conditions of eligibility. (1) If 
the plan provides for assignment of 
rights to medical support or other 
medical payments under § 450.32 of 
this chapter as a condition of eligibil- 
ity,.it must specify this provision in ac- 
cordance with § 450.32. The condition 
must be applied uniformly to all 
groups covered under the plan. 

(2)-The plan must specify all condi- 
tions of eligibility applied to optional 
groups covered. 


2. Section 448.10 is amended by re- 
vising paragraph (b)(6) to read as fol- 
lows: 


§ 448.10 Coverage and conditions of eligi- 
bility for medical assistance. 


* * * * * 


(b) State plan requirements. A State 
medicaid plan must: 


* * > » * 


(6) (i) Specify whether the State 
provides for assignment of rights to 
medical support or other medical pay- 
ments under § 450.32 of this chapter as 
a condition of eligibility. If it does, the 


condition must be applied uniformly 
to all groups covered under the plan. 

(ii) Specify all conditions of. eligibil- 
ity applied to optional groups covered 
under the plan. 


B. 42 CFR part 450 is amended by 
revising Subpart A as set forth below: 
1. The table of contents is amended 


Subpart A—General 


Sec. 

450.31 Payment for medical services by a 
third party. 

459.32 Assignment of rights to benefits. 

459.33 Interagency agreements for third 
party collections. 


* * * * ” 


2. Section 450.31 is revised to read as 
follows: 


§ 450.31 Payments for medical services by 
a third party. 

(a) Scope. This section sets forth 
general requirements for State medic- 
aid programs for the determination 
and treatment of third party liability 
for medical assistance. 

(b) Definitions. For purposes of this 
section and §§ 450.32 and 450.33: 

(1) ‘Third party” means any individ- 
ual, institution, corporation, or public 
or private agency who is or may be 
liable to pay all or part of the medical 
cost incurred in the diagnosis and 
treatment of an injury, disease, or dis- 
ability of a medicaid applicant or re- 
cipient. | 

(2) “Private insurer” means: (i) Any 
commercial insurance company offer- 
ing health or casualty insurance to in- 
dividuals or groups (including both ex- 
perience-rated insurance contracts and 
indemnity contracts); 

(ii) Any profit or nonprofit prepaid 
plan offering either medical services 
or full or partial payment for the diag- 
nosis and treatment of an injury, dis- 
ease, or disability; and 

(iii) Any organization administering 
health or casualty insurance plans for 
professional associations, unions, fra- 
ternal groups, employer-employee 
benefit plans, and any similar organi- 
zation offering these payments or ser- 
vices. 

(3) “Title IV-D agency” means the 
organizational unit in the State that 
has the responsibility for administer- 
ing or supervising the administration 
of a State plan for child support en- 
forcement under title IV-D of the 
Social Security Act. : 

(c) State plan requirements. A State 
medicaid plan must provide that the 
State or local medicaid agency: 

(1) Will take reasonable measures to 
ascertain any legal liability of third 
parties for medical services which 
have been furnished under medicaid, 
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or for which a medicaid applicant has 
applied; 

(2) In determining whether an appli- 
cant is eligible for medicaid services, 
will treat any third party liability as a 
current resource when payment by the 
third party has been made or will be 
made within a reasonable time; 

(3) Will not withhold payment in 
* behalf of an eligible individual because 
of the liability of a third party when 
either the existence or amount of the 
liability cannot be currently estab- 
lished or is not currently available to 
pay the individual’s medical expense; 
and 


(4) Will seek reimbursement from a. 


third party for assistance provided if 
the party’s liability is established after 
assistance is granted and in any other 
case in which the liability of a third 
party existed but was not treated as a 
current resource. 

(d) Assignment of rights to benefits: 
State plan option. A State medicaid 
plan may provide that, as a condition 
of eligibility, applicants and recipients 
must assign their rights to medical 
support or other third-party payments 
and cooperate with the State in ob- 
taining medical support or payments 
(see § 450.32(d)). 

(e) Repayment of Federal share. If 
the State has received Federal finan- 
cial participation in medical assistance 
payments for which it receives third 
party reimbursement, the State must 
pay the Federal Government its pro 
rata share of the reimbursement. This 
payment may be reduced by the 
amount necessary to meet the incen- 
tive payment specified in § 450.33(e). 

(f) Federal financial participation 
available. Federal financial participa- 
tion is available at the 50-percent rate 
for the State medicaid agency’s ex- 
penditures in carrying out the provi- 
sions of this section and §§ 450.32 and 
450.33. 


(g) Federal financial participation 
not available. States may not claim 


Federal financial participation in 
medical assistance payments to the 
extent that: 

(1) The agency failed to take reason- 
able steps to establish the liability of a 
third party or to collect reimburse- 
ment from a liable third party; 

(2) The agency received funds from 
a third party in satisfying his liability 
to the recipient; or 

(3) A private insurer was not obligat- 
ed to provide medical assistance pay- 
ments because a provision of its insur- 
ance contract limits or excludes pay- 
ments if the individual is eligible for 
medicaid. 


3. New §§ 450.32 and 450.33 are added 
to read as follows: 


§ 450.32 Assignment of rights to benefits. 


(a) Scope. This section prescribes re- 
quirements for State medicaid pro- 
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grams that elect to obtain medical 
support and other third-party pay- 
ments by means of an assignment to 
the State of an individual’s rights to 
those payments. Together with 
§ 450.33, it implements section 1912 of 
the Social Security Act. 

(b) Definitions. The definitions set 
forth under § 430. 31 apply to this sec- 
tion. 

(c) State ee plan provision. A 
State plan may provide, as a condition 
of eligibility for any individual who is 
legally able to execute an assignment 
for himself, that the individual must 
assign medical support or payment 
rights to and cooperate with the State 
as specified in paragraphs (d) (1) and 
(2) of this section. If the State elects 
to implement this authority, it shall 
comply with paragraphs (d), (e), and 
(f) of this section. 

(d) Requirements for individual as- 
signments and cooperation.—(1) As- 
signment of rights to benefits. The 
State must require the individual to 
assign to the State his rights to any. 
medical care support available under 
an order of a court or an administra- 
tive agency and to any payments for 
medical care from a third party. The 
State must also require the individual 
to assign to the State the rights of any 
other person eligible under the State 
plan, for whom he can legally make an 
assignment. An assignment by oper- 
ation of State law that accomplishes 
the same purpose may be used in lieu 
of an individually executed assign- 
ment, if the individual is advised. of 
the terms and consequences of the 
State law. 

(2) Establishing paternity and secur- 
ing support. The State must require 
the individual to cooperate with the 
State to: 

(i) Establish paternity of a child 
born out of wedlock for whom that in- 
dividual can legally make an assign- 
ment of rights, and 

(ii) Obtain medical care support and 
medical care payments for that indi- 
vidual and any other person for whom 
he can legally assign rights. 


(3) What constitutes “cooperation.” 


Cooperation of an individual may in- 
clude requiring him to: 

(i) Appear at a State or local office 
designated by the State medicaid 
agency to provide information or evi- 
dence relevant to the case, 

(ii) Appear as a witness at a court or 
other proceeding, 

(iii) Provide information, or attest to 
lack of information, under penalty of 
perjury, 

(iv) Pay to the State agency any sup- 
port or medical care funds received by 
the individual that are covered by the 
assignment of rights, and 

(v) Take any other reasonable steps 
to assist in establishing paternity and 
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securing medical support and pay- 
ments. 

(4) Waiver of cooperation for good 
cause. The State medicaid agency may 
waive the requirements for coopera- 
tion specified in paragraphs (d)(2) and 
(d)(3) of this section if it determines in 
accordance with the procedures speci- 
fied in paragraph (d)(5) of this section, 
that the individual has good cause for 
refusing to cooperate. 

(i) With respect to establishing pa- 
ternity of a child born out of wedlock 
or obtaining medical care support and 
payments for a child for whom the in- 
dividual can legally make an assign- 
ment of rights, the State agency must 
find that cooperation is against the 
best interests of the child, in accord- 
ance with the factors and consider- 
ations specified for the child support 
enforcement program at 45 CFR 
232.13 (e) and (g). If a State title IV-A 
agency has made a finding under 45 
CFR 232.13 whether or not good cause 
exists for refusing to cooperate with 
that agency, the State medicaid 
agency shall, adopt that decision as its 


- own for this purpose. 


(ii) With respect to obtaining medi- 
cal care support and payments for the 
individual, and any other case not cov- 
ered by paragraph (d)(4)(i) of this sec- 
tion, the State medicaid agency must 
find that cooperation is against the 
best interests of the individual or 
other person to whom medicaid ser- 
vices are being furnished, because the 
required cooperation can reasonably 
be anticipated to result in reprisal 
against the individual or other person 
and to cause physical or emotional 
harm to the individual or other 
person. 

(5) Procedure for waiving coopera- 
tion. The State medicaid agency must: 

(i) Inform the individual, prior to re- 
quiring cooperation under paragraphs 
(d)(2) and (d)(3) of this section, that 
he may claim good cause for refusing 
to cooperate; 

(ii) Advise the individual of the 
grounds for claiming good cause and 
the evidence needed to support a find- 
ing of good cause; 

(iii) Review the evidence submitted 
by the individual, conduct any addi- 
tional investigation that is warranted, 
and reach a determination as prompt- 
ly as possible; 

(iv) Make medicaid payments for 
medical services furnished to an other- 
wise eligible individual pending a de- 
termination whether good _ cause. 
exists, if the individual has submitted 
the evidence which the agency re- 
quires to make a determination of 
good cause; 

(v) Make a determination that good 
cause exists only if the evidence estab- 


lishes that the-required cooperation is 


not in the best interests of the individ- 
ual involved; 


FEDERAL REGISTER, VOL. 43, NO. 168—TUESDAY, AUGUST 29, 1978 





38672 


(vi) Maintain a record of each claim 
of good cause reviewed under this sec- 
tion, and; 

(vii) Upon request, submit to the 
Health Care Financing Administration 
a report on determinations made 
under this section. 

(6) Refusal to assign support rights 
or payments. If an individual refuses 
to assign to the State his rights to sup- 
port or payment or those of another 
person for whom he has the legal abil- 
ity to do so, or if he fails to cooperate 
with the State (subject to the good 
cause provisions and procedures) as re- 
quired under this section, the State 
must deny or terminate the individ- 
ual’s eligibility, but must provide 
medical assistance for the other 
person. In denying or terminating eli- 
gibility, the State must comply with 
the notice and hearing requirements 
of 45 CFR 205.10 and 206.10. 

(e) Restoration of rights to individu- 
al. Whenever an individual’s medicaid 
eligibility ends, the State must imme- 
diately restore any future rights as- 
signed to it under this section, using 
whatever method is least burdensome 
to the recipient. 

(f) Safeguarding information. In car- 
rying out any activities under this sec- 
tion, the State agency must safegaurd 
information on applicants and recipi- 
ents in accordance with 45 CFR 
205.50. 


§ 450.33 Interagency agreements for third 
party collections. 


(a). Scope. This section prescribes 
regulations for State medicaid agency 
agreements with other -entities for 
purposes of: 

(1) Collecting support and payments 
pursuant to an assignment under 
§ 450.32, and 

(2) Avoiding duplication of existing 
support collection programs. 


Together with § 450.32, it implements 
sections 1903(p) and 1912 of the Act. 

(b) Definitions. The definitions set 
forth under § 430.31 apply to this sec- 
tion. 

(c) State plan provisions. The State 
medicaid plan may provide for written 
cooperative agreements for enforce- 
ment and collection of rights to third 
party benefits assigned under § 450.32 
with the State title IV-D agency, and 
other agencies of the States and other 
States, courts, and law-enforcement 
officials. 

(d) Agreement provisions. The coop- 
erative agreement shall specify: 

(1) The terms for referral of cases by 
the medicaid agency; 

(2) For agreements with title IV-D 
agencies, that referrals shall be made 
only of absent parent cases; 

(3) How and by whom priorities will 
be set for collection activities; 

(4) Which agency will make collec- 
tions: 
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(5) The terms of reimbursement by 
the medicaid agency for functions per- 
formed under the agreement by an- 
other agency. A cooperative agree- 
ment with the State title IV-D agency 
must provide for full reimbursement 
of all functions performed by that 
agency under the agreement; 

(6) The duration of the agreement; 
and 

(7) The provisions for any other 
matters of common concern between 
the agencies. 

(e) Incentive payments to States and 
political subdivisions.—(1) Basic pro- 
visions. A State medicaid plan that 
provides for cooperative agreements 
under this section must also provide 
for incentive payments to political 
subdivisions of that State and to other 
States as specified in paragraphs (e)(2) 
through (e)(5) of this section. 

(2) Incentive payments. An incentive 
payment shall be made when a politi- 
cal subdivision, or a legal entity of the 
subdivision such as a prosecuting or 
district attorney or a friend of the 
court, enforces and collects medical 
support and payments for the State. A 
payment shall also be made when one 

tate makes payment for another 
State. It is immaterial for this purpose 
whether the collection is made within 
or outside of the State making it. 

(3) Rate of payment. The incentive 
payment is 15 percent of the amount 
collected as a result of the enforce- 
ment and collection activities-of the 
political subdivision or State. 

(4) Source of payment. The incentive 
payment shall be made from the 
amount of collection that would other- 
wise represent the Federal Govern- 
ment’s share of payments for médicaid 
to which the collection relates. 

(5) Payment to two or more jurisdic- 
tions. Where more than one political 
subdivision or State is involved in en- 
forcing and collecting support and 
payments, the incentive payment shall 
be made in accordance with instruc- 
tions issued by the Office of Child 


Support Enforcement, under 45 CFR. 


302.52. These instructions may be ob- 
tained from the Offfice of Child Sup- 
port Enforcement, Department of 
Health, Education, and Welfare, 
Washington, D.C. 20201. 

(f) Retention of collection by State. 
(1) The medicaid agency shall keep, 
out of amounts collected under this 
section, an amount equal to its ex- 
penditures for medical assistance for 
the individual whose rights were as- 
signed to the State. It shall return to 
the Federal Government the amount, 
if any, necessary to reimburse the Fed- 
eral Government for its share of the 
expenditures, in ~- accordance with 
§ 450.31(e). 

(2) Any remaining amount shall be 
paid to the individual. This amount 


shall be treated as income under 
§§ 448.3 and 448.21 of this chapter. 

(j) Final responsibility. The State 
medicaid agency retains final responsi- 
bility for areas of third-party liability 
collection that are not covered by co- 
operative agreements. 


C. 45 CFR part 301 is amended by 
revising § 301.1 to read as follows: 


§ 301.1 General definitions. 


When used in this chapter, unless 
the context otherwise indicates: 

(a) ‘‘Act’”” means the Social Security 
Act, and the title referred to is title 
IV-D of that Act unless otherwise 
specified; 

(b) “Department” means the Depart- 
ment of Health, Education, and Wel- 
fare; 

(c) “Director” means the Director, 
Office of Child Support Enforcement, 
who is the Secretary’s designee to ad- 
minister the child support enforce- 
ment program under title IV-D; 

(d) “Secretary” means the Secretary 
of Health, Education, and Welfare; 

(e) “Office’ means the Office of 
Child Support Enforcement which is 
the separate organizational unit 
within the Department with the re- 
sponsibility for the administration of 
the program under this title; 

(f) “State” means the several States, 
the District of Columbia, the Com- 
monwealth of Puerto Rico, the Virgin 
Islands, and Guam; 

(g) “IV-D Agency” means the single 
and separate organizational unit in 
the State that has the responsibility 
for administering or supervising the 
administration of the State plan under 
title IV-D of the Act; 

(h) The terms ‘‘Regional Office” and 
“Central Office” refer to the regional 
offices and the central office of the 
Office of Child Support Enforcement, 
respectively; 

(i) The ‘“‘State plan’? means the State 
plan for child support under section 
454 of the Act; 

(j) “Federal PLS” means the Parent 
Locator Service operated by the Office 
of Child Support Enforcement pursu- 
ant to section 452(a)(9) of the Act; 

(k) “State PLS” means the service 
established by the IV-D agency pursu- 
ant to section 454(8) of the Act to 
locate absent parents. 


D. 45 CFR part 302 is amended as 
follows: 

1. Section 302.0 is revised to read as 
follows: 


§ 302.0 Scope of this part. 


This part defines the State plan pro- — 
visions required for an approved plan 
under title IV-D of the Act. State plan 
provisions required for a cooperative 
agreement with State medicaid agen- 
cies are contained in part 306. 
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2. Section 302.31 is amended by 
adding a new paragraph (d) to read as 
follows: 


§ 302.31 Establishment of paternity and 
securing support. 
The State plan shall provide that 
the IV-D agency will undertake: 


* & * * * 


(da) In the case of any child with re- 
spect to whom such assignment is ef- 
fective, to attempt to secure health in- 
surance coverage on his behalf from 
any person who is legally liable for 
such child’s support. The IV-D agency 
will seek to require health insurance 
coverage for such child only when it is 
economical to do so, as follows: 

(1) When the person legally liable 
for the support of such child may in- 
clude the child in an existing health 
insurance policy at.no additional cost; 

(2) When the person legally liable 
for the support of such child may in- 
ciude the child in an existing health 
insurance policy for an additional 
amount which will not reduce the per- 
son’s ability to provide child support 
by more than 10 percent; and 

(3) When the person legally liable 
for the support of such child may pur- 
chase a health insurance policy for an 
amount which will not reduce the per- 
son’s ability to provide child support 
by more than 10 percent. 


3. Section 302.35 is amended by re- 
vising paragraph (c)(1) to read as fol- 
lows: 


§ 302.35 State parent locator service. 
The State plan shall provide that: 


. ~ ~ a7 * 


(c) The IV-D agency will accept ap- 
plications to utilize the Federal PLS 
from: 

(1) Any State or local agency or offi- 
cial seeking to collect child support or 
medical support obligations pursuant 
to the State plan: 


* * * * * 


4. Section 302.50 is amended by 
adding a new paragraph (e) to read as 
follows: 


§ 302.50 Support obligations. 


The State plan shall provide as fol- 
lows: 


+ © + * a 


(e) No portion of any amounts col- 
lected which represent a support obli- 
gation assigned under § 232.11 of this 
title may be used to satisfy a medical 
support obligation unless the court or 
administrative order requires a specific 
amount for medical support. 
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E. 45 CFR Part 304 is amended as 
follows: 

1. The table of contents is revised to 
read as follows: 


PART 304—FEDERAL FINANCIAL 
PARTICIPATION 


Sec. 
304.0 Scope and applicability. 


* *€ “« a os 


2. A new § 304.0 is added to read as 
follows: 


§ 304.0 

This part describes the requirements 
for Federal financial participation in 
expenditures under the State title IV- 
D plan pursuant to title IV-D of the 
Act. The requirements for cooperative 
agreements with State medicaid agen- 
cies under which the IV-D agency will 
be reimbursed by the medicaid agency 
are addressed in part 306 of this chap- 
ter and 42 CFR 450.31(e). 

3. Section 304.20 is amended by 
adding a new paragraph (b)(3)(vi) to 
read as follows: 


Scope and applicability. 


§ 301.20 Availability and rate of Federal 
financial participation. 


* € * * * 


(ob) Services and activities for which 
Federal financial participation will be 
available shall be these made pursuant 
to the approved titie IV-D State plan 
which are determined by the Secre- 
tary to be necessary expenditures 
properly attributable to the child sup- 
port enforcement program including 
the following: 


* * * * 2 


(3) The establishment and enforce- 
ment of support obligations including: 


* * oe ~~ = 


(vi) Any activities relating to inclu- 
sion of children in absent parents’ 
health insurance plans as specified in 
§ 302.31(d). 


F,. 45 CFR Chapter III is amended 
by adding a new part 306 to read as 
follows: 


PART 306—MEDICAL SUPPORT ENFORCEMENT 


Sec. 

306.0 Scope of this part. 

306.1 Definitions. 

306.2 Cooperative agreements. 

306.10 Prior approval of cooperative agree- 
ments. 

306.11 Delegation of functions. 

306.12 Fiscal policies and accountability. 

306.13 Maintenance of records. 

306.14 Cost allocation. 

306.15 Inclusion of State statutes. 

306.16 Safeguarding information. 
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306.17 Subsidiary cooperative agreement 
with courts and law enforcement offi- 
cials. 

306.18 Purchase of service agreements. 

306.19 Functions to the performed under 
cooperative agreement. 

306.20 Parent Locator Service. 

306.21 Source of funds. 

306.22 Maintenance of effort. 


AUTHORITY: Sec. 1102, 49 
U.S.C. 1302). 


Stat. 647 (42 


§ 306.9 Scope of this part. 


This part defines the State plan pro- 
visions required for an approved plan 
under title IV-D of the Act when the 
IV-D agency has entered into a coop- 
erative agreement with the medicaid 
agency pursuant to section 1912 of the 
Act for the purpose of the enforce- 
ment of medical support obligations 
by or through absent parents. 


§ 306.1 Definitions. 


When used in this part, unless the 
context otherwise indicates: 

(a) The definitions found in § 301.1 
of this chapter are also applicable to 
this part. 

(bo) “Medicaid agency” means the 
single State agency that has the re- 
sponsibility for the administration or 
supervising the administration of the 
State plan under title XIX of the Act. 

(c) ‘“‘“Medical assistance” means pay- 
ments for medical care and services 
provided under the State title XIX 
plan to any eligible individual. 

(d) “Medical support” means those 
rights to support for the purpose of 
medical care as specified by a court or 
administrative order. 

(e) “Cooperative agreement with the 
medicaid agency” means a written 
agreement between the IV-D agency 
and the medicaid agency. 

(f) “Collection” means an amount 
paid to reimburse medical assistance 
payments. 

(g) “Health insurance” means profit- 
making or nonprofit prepaid plans of- 
fering payment or partial payment or 
medical services for injury, disease, or 
disability. 


§ 306.2 Cooperative agreements. 

The cooperative agreement between 
the IV-D agency and the medicaid 
agency shall specify the functions to 
be performed by the IV-D agency, in- 
formation to be provided, procedures 
and financial arrangements, including 
reimbursement as specified in the 
agreement. 


§ 306.10 © Prior 
agreements. 
The IV-D agency shall submit two 
copies of the cooperative agreement 
entered into under this part to the Re- 
gional Office for approval prior to im- 
plementation. If the Regional Office 
does not notify the State of disapprov- 


approval of cooperative 
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al following submission within 60 days, 
the State IV-D agency may consider 
the agreement approved. Approval of 
the cooperative agreement shall be 
based on conformance with § 306.22. 


§ 306.11 Delegation of functions. — 


The State plan shall provide that: 

(a) If the IV-D agency delegates any 
of the functions of the medical sup- 
port program to any other State or 
local agency or official with whom a 
subsidiary cooperative agreement as 
described in §306.17 of this part has 
been entered into, or purchases ser- 
vices from any person or private 
agency pursuant to § 306.18, the IV-D 
agency shall have responsibility for se- 
curing compliance with the require- 
ments of the State plan by such 
* agency or officials. 

(b) The State plan shall describe the 
structure of the IV-D agency and the 
organization of responsibilities for 
medical support enforcement among 
the major divisions within the unit, 
and if it is located within another 
agency, show its place in such agency. 
If any of the medical support program 
functions are to be performed outside 
of the IV-D agency then these func- 
tions shall be listed with the name of 
the organization responsible for per- 
forming them. 


§ 306.12 Fiscal policies and accountability. 


The State plan shall provide that 
the IV-D agency, in discharging its 
fiscal accountability, will maintain an 
accounting system and _ supporting 
fiscal records adequate to assure that 
claims for Federal funds are in accord- 
ance with applicable Federal require- 
ments. The retention and custodial re- 
quirements for these records are pre- 
scribed in 45 CFR Part 74. 


§ 306.13 Maintenance of records. 


The cooperative agreement between 
the IV-D agency and State medicaid 
agency must specify that the IV-D 
agency will establish and maintain a 
case record system in accordance with 
the provisions of § 302.15 of this chap- 
ter for cases referred by the medicaid 
agency. 


§ 306.14 Cost allocation. 


The State plan shall provide that 
the cost allocation plan for the pur- 
pose of this part must adhere to stand- 
ards specified in § 302.16 of this chap- 
ter. 


§ 306.15 Inclusion of State statutes. 


The State plan shall include a copy 
of State statutes, or regulations pro- 
mulgated pursuant to such statutes 
and having the force of law (including 
citations of such statutes and regula- 
tions), that provide procedures to be 
used in the determination of paternity 
of a child born out of wedlock, and to 
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establish the medical support obliga- 
tion of a responsible parent, and to en- 
force such medical support obliga- 
tions. 


§ 306.16 Safeguarding information. 


The State plan shall provide that 
the use or disclosure of information 
concerning applicants for or recipients 
of medical support enforcement ser- 
vices or absent parents is subject to 
the limitations in § 302.17 of this chap- 
ter and § 205.50 of this title. 


§ 306.17 Subsidiary cooperative agreement 
with courts and law enforcement offi- 
cials. 


When a IV-D plan shall provide that 
the IV-D agency has a cooperative 
agreement with a medicaid agency, 
the State IV-D agency will enter into 
subsidiary written cooperative agree- 
ments with appropriate courts and law 
enforcement officals to the extent nec- 
essary to perform those functions 
specified in the cooperative agreement 
beween the IV-D agency and the med- 
icaid agency. Such agreements may be 
entered into with a single official cov- 
ering more than one court, official, or 
agency, if such single official has the 
legal authority to enter into agree- 
ments on behalf of such courts or offi- 
cials. Such agreements shall contain 
provisions for providing courts and law 
enforcement officials with information 
needed in locating absent parents, es- 
tablishing paternity and securing sup- 
port, including the immediate transfer 
of information obtained to the court 
or law enforcement official, to the 
extent that such information is rele- 
vant to the duties to be performed 
pursuant to the agreement. They shall 
also provide for assistance to the IV-D 
agency in carrying out the program, 
and may relate to any other matters 
of common concern. 


§ 306.18 Purchase of service agreements. 


The State plan shall provide that 
the IV-D agency may enter into writ- 
ten purchase of service agreements to 
the extent necessary to fulfill the re- 
quirements of its cooperative agree- 
ment with the medicaid agency. 


§ 306.19 Functions to be performed under 
cooperative agreement. 


A cooperative agreement with a 
State medicaid agency may include 
provisions for the IV-D agency to per- 
form only the following activities: 

(a) Receipt of information from the 
medicaid agency individuals with re- 
spect to whom as assignment of sup- 
port rights has been executed. 

(b) Establishment of written cooper- 
ative agreements with appropriate 
courts and law enforcement officials 
as provided in §306.17 and written 
purchase of services contracts with 
other agencies as provided in § 306.18. 


(c) Establishment of case records 
and a system for making required re- 
ports as provided in § 306.13. 

(d) Development of a system for al- 
locating the cost of the medical sup- 
port enforcement program. 

(e) Location of an absent parent. 

(f) Determination of the existence of 
a medical insurance plan that covers 
the title XIX medical assistance pay- 
ment. 

(g) Obtaining sufficient information 
about the health insurance policy to 
permit the filing of a claim against the 
policy. 

(h) Either filing a claim with the in- 
surance company or transmitting the 
necessary information to the medicaid 
agency or to the appropriate State 
agency or fiscal agent for the filing of 
the claim. 

(i) Receipt of payment from the in- 
surance company. . 

(j) Distribution of the payment in- 
cluding calculation and payment of in- 
centives to political subdivisions (and 
States in interstate cases), reimburse- 
ment of amounts of medical assistance 
payments, and payment of excess to 
the individual on behalf of whom the 
assignment was executed. 

(k) Direct action against the absent 
parent to recover amounts necessary 
to reimburse medical assistance pay- 
ments in those instances where the 
absent parent does not have medical 
insurance and where the amount of 
the potential collection will not exceed 
the cost of making the collection and 
will not reduce the ability of the 
absent parent to pay child support. 

(1) Establishment of paternity. 

(m) Such other functions as may be 
specified by instructions issued by the 
Office. 


§ 306,20 Parent locator service. 


The State plan shall provide that 
the IV-D agency will utilize the re- 
sources of the State parent locator 
service and the Federal Parent Loca- 
tor Service for the purpose of obtain- 
ing information as to the whereabouts 
of any absent parent to enforce medi- 
cal support obligations against such 
parent, pursuant to the requirements 
of §§ 302.35 and 302.70. 


§ 306.21 Source of funds. 


Federal financial participation under 
the title IV-D program is not available 
for medical support enforcement pro- 
gram activities. Funding for such ac- 
tivities shall be made as specified in 42 
CFR 450.33(d)(5). 


§ 306.22 Maintenance of effort. 


A title IV-D agency entering into a 
cooperative agreement with a State 
medicaid agency shall insure that as a 
result of its efforts under the agree- 
ment there will be no decrease in the 
child support enforcement program 
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activities, personnel or resources that 
have been allocated for the quarter in 
which these regulations become effec- 
tive. The IV-D agency, in order to 
carry out its responsibilities under the 
cooperative agreement must obtain ad- 
ditional personnel and resources that 
will be directly allocated to the medi- 
cal support enforcement program. 
(Sec. 1102 of the Social Security Act, 49 
Stat. 647 (42 U.S.C. 1302).) 
(Catalog of Federal Domestic ‘ 
Programs No. 13.679, Child Support 
forcement Program, No. 13.714, Medical As- 
sistance Program.) 
Dated: April 20, 1978. 
WILLIAM D. FULLERTON, 
Acting Administrator, Heaith 
Care Financing Administration. 
Don WORTMAN, 
Acting Director, Office of 
Child Support Enforcement. 
Approved: August 15, i978. 
JOSEPH A. CALIFANO, JYr., 
Secretary. 


[FR Doc. 78-23780 Filed 8-28-78; 8:45 am] 
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